UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 35 NO. 1 
(NOS. 16,885 — 16,922) 


Pages 1 — 60 


January 1976 


For sale by the Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. Price of single copy varies depending on size. Subscription 
price per year $14.70, domestic; $18.40, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 16,885) 


In re CENTRAL CITRUS COMPANY, an Arizona Corporation. AMA Docket 
No. F&V 907-3. Decided January 20, 1976. 


Order Denying Respondent’s Request for Modification of Decision and Order 


This order is issued in accordance with the facts and circumstances as set forth herein. 


Stephen P. Shadle, Yuma, Ariz., for petitioner. 
John Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On January 15, 1976, respondent filed a request to modify the Deci- 
sion and Order filed October 24, 1975, to include four principles. These 
principles will be discussed seriatim. 


1. Respondent requests that the Decision be modified to state: 


That the decision is limited to the parties involved therein. 


In some respects, every decision is limited to the parties involved in 
the proceeding. However, the Act does not permit special principles ap- 
plicable only to Central Citrus Company (7 U.S.C. 608c(6)(C). The legal 
principles expressed in this Decision are controlling with respect to 
every handler in the United States under every marketing order where 
such legal principles are relevant, unless this Decision is overruled, in 
whole or in part. I do not foresee that any of the legal principles set forth 
in this Decision will be overruled. 


2. Respondent requests that the Decision be modified to state: 


That the legal principles are limited to the facts presented in the record. 
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It goes without saying that legal conclusions in any case are to be con- 
strued in the light of the facts of the case, and do not apply to factual 
circumstances essentially different. In the Government’s brief, p. 51, 
filed in Grant v. Benson, 229 F.2d 765 (C.A.D.C.), certiorari denied, 350 
U.S. 1015, which I helped prepare, the principle is correctly stated as 
follows: 


“It is a maxim, not to be disregarded, that general expressions, in every opinion, 
are to be taken in connection with the case in which those expressions are used. If 
they go beyond the case, they may be respect2d, but ought not to control the judg- 
ment in a subsequent suit, when the very point is presented for decision.” Cohens v. 
Virginia, 6 Wheat. 264, 399. That principle was applied in Humphrey’s Executor v. 
United States, 295 U.S. 602, 626-627, with respect to the decision in Myers v. 
United States, 272 U.S. 52, a case in which there is a lengthy majority opinion of 71 
pages, and in the Humphrey’s Executor case it was said that the numerous expres- 
sions in the Myers case beyond the “narrow point actually decided” do not come 
within the rule of stare decisis. 295 U.S. at 626. Again the principle was sharply 
chiseled and followed in Osaka Shosen Line v. United States, 300 U.S. 98, 102-104, 
with respect to the prior decision in Taylor v. United States, 207 U.S. 120, 124-125. 
A case should be confined and limited to the facts under consideration when the ex- 
pressions relied upon were made, and should not be extended to cases where the 
facts are essentially different. 


3. Respondent requests that the Decision be modified to state: 


That the determination of the extent to which the principles discussed are ap- 
plicable to handlers other than Petitioners is a proper function of the Respondent 
and the Committee. 


It goes without saying that it is a proper function of the respondent 
and the Navel Orange Administrative Committee to determine the ex- 
tent to which the principles discussed in any case apply to other situa- 
tions which are similar, but not identical, to the facts presented in the 
particular case. (See the discussion under points one and two, supra.) 


4. Respondent requests that the Decision be modified to state: 


That the selection of methods of alleviating the inequities discussed by the Judicial 
Officer is a rulemaking function. 


Respondent’s view, in this respect, is accurate, but does not require a 
modification of the Decision. The Decision expressly states (p. 102) that 
it “is not the function of the Judicial Officer to determine how the navel 
orange regulatory program should be formulated — only to determine 
whether the action taken in this case was ‘in accordance with law’.” The 
Decision makes it plain, pp. 99-109, that it is for the Secretary, in a 
rulemaking proceeding, to determine whether any changes should be 
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made in the Order to alleviate the inequities discussed in the Decision. 
Unless and until the Order is amended, however, it is the duty of the 
Committee to take “equitable action,” insofar as it is “reasonable and ad- 
ministratively practical” (Decision, p. 101), and it is the duty of the 
Judicial Officer to set aside Committee action “not in accordance with 
law” (7 U.S.C. 608c(15)(A)). 


For the foregoing reasons, the respondent’s request to modify the 
Decision previously filed herein should be denied. 


It would appear from the examples in the respondent’s request for 
modification that the respondent is still under the misconception that, 
under the existing program, equity to Districts is a desirable goal. It 
would appear desirable, therefore, to restate the main principles decided 
in this case: 


Considering the ordinary meaning of the term “equitably,” it is clear that Con- 
gress has required that commodity allotments be apportioned in a manner that 
results in equal treatment of handlers equally situated * * *. (Decision, p. 65). 


* * * }T'Jhe Act and the Order should not be construed to establish a standard 
impossible of attainment. Equity should be regarded as an area, rather than a pin- 
point. No more is required by the Act and the Order than what is reasonable and 
administratively practical. (Decision, p. 101). 


Considering all of the circumstances, it is manifest that early maturity allotments 
are of great value to the particular handlers receiving them and, therefore, it is im- 
portant to apportion early maturity allotments between the Districts in a manner 
that enables District 3 handlers with early maturity oranges to have the same op- 
portunity to receive such allotments as comparable District 1 handlers. (Decision, 
p. 98). 


The requirement in the Act and in the Order is equity to “handlers” —not equity 
to Districts. Equity to Districts is desirable only insofar as it fosters equity among 
handlers comparably situated. Equity to Districts is undersirable where, as here, it 
creates inequity among handlers comparably situated. (Decision, p. 100). 


Except for the fact that early maturity allotments are in the nature of a “free gift” 
to the handlers receiving them, it would not be of paramount importance that 
handlers in one District have the same opportunity for allotments during a par- 
ticular week as comparable handlers in another District; it would be sufficient if 
the program were designed to achieve equity on a seasonal basis, rather than during 
each particular week of the season. (Decision, p. 104). 


But the adjustment under § 907.110(f) inures to the benefit of the District as a 
whole rather than to the particular handlers who did not receive their equitable 
share of the early maturity allotments issued. Hence it is no consolation to the par- 
ticular handlers in District 3 who are denied the opportunity to receive as much 
early maturity allotments as comparable handlers in District 1 to know that, insofar 
as District 3 as a whole is concerned, the initial inequity is corrected by the later ad- 
justment under § 907.110(f). (Decision, p. 93). 


The last paragraph quoted above is applicable to respondent’s state- 
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ment that “toward the end of the shipping season of each district nor- 
mally some or all handlers have oranges on the trees which may be and 
generally are shipped after all regulations are removed” (Request for 
Modification, p. 3). 


Finally, the next to the last paragraph quoted above should not be con- 
strued as deciding that the Committee cannot, in affording equity to all 
handlers with early maturity oranges, give consideration to the 
cumulative total of the oranges shipped in a District up until the time of 
general maturity (including oranges shipped at the beginning of the 
season under open movement and under early maturity allotments), in 
addition to considering the early maturity oranges available for ship- 
ment during the week in question. This Decision does hold that as long 
as early maturity allotments have such extra value as under the present 
program, handlers with early maturing oranges in one District must 
have the same opportunity to receive the benefit of early shipment (i.e., 
prior to general maturity) as handlers with early maturing oranges in 
another District (and handlers in all Districts without early maturing 
oranges must have the same opportunity to receive general maturity 
allotments). 


But the rule insofar as general maturity allotments are concerned is 
that seasonal equity is all that is required, rather than week-to-week 
equity. Perhaps some type of “early maturity seasonal approach” would 
be valid, in which (i) the “season” would include the period from the first 
shipment of oranges up until general maturity; (ii) a District’s total “tree 
crop” for the purposes of the “early maturity seasonal approach” would 
increase each week, being the cumulative total of the early maturity 
oranges actually available in the District up to the time in question; (iii) 
handlers having early maturity oranges in one District would have the 
same “seasonal” opportunity to ship them prior to general maturity as 
handlers in any other District with early maturity oranges (i.e., ship 
them either under open movement at the beginning of the season or 
under early maturity allotments); and (iv) equity to handlers with early 
maturing oranges would be required only for the “season” rather than 
week-by-week. Since no such approach was attempted by the Commit- 
tee, the Decision in this case should not be construed as expressing any 
view with respect to the validity of such an approach. I frankly do not 
know whether such an approach could be developed that would afford 
equity to all handlers with early maturity oranges. 


ORDER 


The respondent’s request for a modification of the Decision and Order 
previously filed herein is denied. 
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(No. 16,886) 


In re DONALD E. RESER. LAWA Docket No. 48. Decided January 19, 
1976. 


Consent order 


Respondent has consented to the cease and desist order herein against him for violating the 
Act and regulations issued thereunder in failure to pay license fees and to file annual 
reports as found herein. Respondent is ordered to cease and desist from said viola- 
tions. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the regulations and standards (9 CFR 1.1 et seq.) issued 
under the Act. 


Respondent has filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the Rules of Practice (9 CFR 4.1 et seq.), and consents to the issuance of 
a specified order, containing findings of fact and conclusions based upon 
the allegations in the complaint, the order to become effective on the day 
upon which service of the order is made on the respondent. Complainant 
stated in his recommendation that respondent has now paid all ap- 
plicable license fees and filed all required annual reports, and therefore, 
complainant has recommended that the order consented to by respond- 


ent be issued. ‘ 
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FINDINGS OF FACT 


1. (a) Donald E. Reser, hereinafter referred to as the respondent, is 
an individual doing business as Johnson’s Rabbitry with its principal 
place of business located at Route 5, Batavia Station, Coldwater, 
Michigan 49036. 


(b) Respondent, at all times material herein, was: 


(1) Licensed as a dealer under the Act and the regulations by 
the Secretary of Agriculture, and classified as a Class A dealer under the 
regulations. 


(2) Engaged in the business of breeding and raising rabbits and 
delivering for transportation and transporting rabbits, affecting com- 
merce, for compensation or profit, for research or teaching purposes or 
for exhibition purposes or for use as pets. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards 
and agreed in writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee prescribed by sec- 
tion 2.6 of the regulations (9 CFR 2.6) on or before July 7, 1974, the an- 
niversary date of respondent’s license as a dealer under the Act. 


3. Respondent failed to file an annual report as prescribed by section 
2.7(a) and (b) of the regulations (9 CFR 2.7(a) and (b)) within 30 days 
prior to July 7, 1974, the anniversary date of respondent’s license as a 
dealer under the Act. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 herein, 
respondent has wilfully violated section 2.6 of the regulations (9 CFR 
2.6). 


By reason of the facts contained in findings of fact 1 and 3 herein, 
respondent has wilfully violated section 2.7(a) and (b) of the regulations 
(9 CFR 2.7(a) and (b)). 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
order will be issued. 
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ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from: 


1. Failing to pay the annual license fee for a dealer under the Act as 
required by the regulations. 


2. Failing to file an annual report with the Veterinarian in Charge 
within thirty days prior to the anniversary date of respondent’s license 
as a dealer under the Act as prescribed by the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon respondent. 
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(No. 16,887) 
In re L. B. EADY. P&S Docket No. 5184. Decided January 6, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for wilfully 
violating the Act and regulations with respect to the bonding requirements therein, 
his financial condition, and failure to pay as found herein. Respondent is suspended as 
a registrant under the Act for 30 days and thereafter until he demonstrates that he is 
no longer insolvent. 


Jerome J. Weber, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 


Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
8 
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hereinafter referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR § 202.1 et seg.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to be effective on the sixth 
day after service upon the respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) L. B. Eady, herein referred to as the respondent, is an in- 
dividual whose principal place of business is Amherst, Texas, and whose 
mailing address is Route 1, Amherst, Texas 79312. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) As of December 31, 1974, respondent had current liabilities 
totalling $132,808.39, and current assets totalling $18,743.00, resulting 
in an excess of current liabilities over current assets of $114,065.39. 


(b) As of April 1, 1975, respondent had current liabilities totalling 
$166,851.68 and current assets totalling $55,150.00, resulting in an ex- 
cess of current liabilities over current assets of $111,701.68. 


(c) As of October 7, 1975, respondent’s current liabilities exceeded 
his current assets. 


3. Respondent, during the period from December 31, 1974, through 
April 1, 1975, engaged in business as a dealer in commerce, notwith- 
standing the fact that during such period his current liabilities ex- 
ceeded his current assets. 


4. Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction set forth below, purchased 
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livestock in commerce, and in purported payment therefor issued a 
check which was returned unpaid by the bank upon which it was drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such check was drawn. 


Date of Date of 
Purchase Check Amount Seller 
3/12/75 4/07/75 $36,326.94 Southwest Junior 


Livestock Show, 
Lubbock, Texas 


5. (a) Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction set forth in Finding of Fact No. 4, 
purchased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price of such livestock. 


(b) As of April 22, 1975, there remained unpaid by respondent a 
total of $24,000.00 in connection with the livestock purchase set forth 
in Finding of Fact No. 4. 


6. The surety bond which respondent maintained to secure the per- 
formance of his dealer obligations under the Act was terminated on 
July 30, 1975. Respondent was notified by the Packers and Stockyards 
Administration, USDA, via certified mail on or about July 10, 1975, 
that, should he continue his dealer operations without bond coverage or 
its equivalent, as required under the Act and regulations, he would be in 
violation of the Act and subject to disciplinary action. Notwithstanding 
such notice, respondent has engaged in dealer operations without filing 
and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, the respond- 
ent’s financial condition does not meet the financial requirements of 7 
US.C.§ 204. 


By reason of the facts set forth in Findings of Fact Nos. 3 and 4, the 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
§ 213(a)). 


By reason of the facts set forth in Finding of Fact No. 5, the respond- 
ent has willfully violated section 312(a) of the Act, supra, and section 
201.43(b) of the regulations (9 CFR § 201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 6, the respond- 
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ent has wilfully violated section 312(a) of the Act, supra, and sections 
201.29 and 201.30 of the regulatioris (9 CFR §§ 201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that the order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in the business of a dealer in commerce during any period 
in which his current liabilities exceed his current assets; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended, 
and the regulations without filing and maintaining a reasonable bond or 
its equivalent. 


Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until such time as he (1) demonstrates he is no 
longer insolvent and (2) complies fully with the bonding requirements of 
the Act and the regulations. When respondent has demonstrated that he 
is no longer insolvent and has complied with the bonding requirements, 
a supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 30-day period. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the 
respondent. 


Copies hereof shall be served upon the parties. 
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(No. 16,888) 


In re OVERLAND STOCKYARDS, INC. and PETE BELEZZUOLI. P&S Docket 
No. 4883. Decided January 19, 1976. 


Order denying petition to reconsider 


This order is issued in accordance with the facts and circumstances set forth herein. 


Kenneth Vail, for complainant. 
Joseph L. Soares, Tulare, CA, for respondent Overland. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent Belezzuoli. 


Decision by Donald A. Campbell, Judicial Officer. 


On January 15, 1976, respondents filed a petition to reconsider the 
Decision and Order filed herein on December 23, 1975. Specifically, 
respondents request that the effective date of the 49-day suspension 
order be changed from February 1, 1976, to November 1, 1976. 


The complainant opposes a nine-month delay in the effective date of 
the suspension order, inter alia, because the petition lacks specificity. 
However, as a result of the oral argument before the Judicial Officer 
and the telephone conversation referred to in the memorandum filed 
January 6, 1976, I understand the reasons for the respondents’ request 
and am denying the motion on the merits rather than because of pro- 
cedural deficiencies. 


In concluding that the Overland Stockyards, Inc., should be suspended 
for 49 days beginning on the 30th day after service of the Order, I was 
fully aware of the circumstances which prompt respondents to request a 
delay in the effective date of the sanction, except for the possibility that 
respondents may want to “lease or otherwise dispose of the market 
facilities” (Petition, p. 2). 


Assuming respondents have in mind permanently leaving the stock- 
yards business, it would not be in the public interest to delay the 
suspension order in this case until November 1, 1976, on the speculative 
possibility that respondents may negotiate a transfer of the property. 
This case involves deliberate and intentional false weighing after two 
prior warning letters. The complainant’s scales and weighing specialist, 
who had engaged in 108 checkweighing investigations while employed 
for seven years by the complainant, stated that the weighing in this case 
“was the worst weighing I had ever found” (Tr. 47). The public interest 
requires that the sanction be effective as soon as possible. 
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If, on the other hand, respondents contemplate leasing the facilities 
for 49 days, that would be an obvious attempt to circumvent the suspen- 
sion order and evade any meaningful sanction. The Department has, on 
a number of prior occasions, had to take action to prevent the cir- 
cumvention of a suspension order through leasing or other ar- 
rangements. It is to prevent any such circumvention of the suspension 
order that I added the proviso to the effective date of the suspension 
order. 


Since the public interest requires that the sanction in this case be ef- 
fective as soon as possible, the effective date will not be delayed by the 
Judicial Officer. 


The respondents’ request for oral argument with respect to this peti- 
tion is denied. This case was argued before the Judicial Officer for 3-1/2 
hours, most of which related to the sanction. Further oral argument 
would not be helpful and would unnecessarily delay the effective date of 
the sanction. 


The respondents state in their petition that the transcript of the oral 
argument is inaccurate in some respects. Without detracting from the 
finality of this order, the Judicial Officer will correct the transcript of 
the oral argument as appropriate, upon the filing by either party of pro- 
posed corrections within 20 days from the date of written service 
hereof. 


Attached is a copy of the exhibits received by the Judicial Officer dur- 
ing the oral argument herein, as numbered by the Judicial Officer. 


ORDER 


The respondents’ petition to reconsider the Decision and Order pre- 
viously filed herein is denied. 


The Hearing Clerk is directed to inform the parties of this Order by 
telephone (which does not constitute “service” hereof), as well as by the 
customary manner of service. 


Corrections to the transcript of oral argument will be made by the 
Judicial Officer upon the filing by either party of proposed corrections 
within 20 days from the date of written service hereof. 
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(No. 16,889) 


In re CLARENCE E. TOWNE, d/b/a MORRISVILLE COMMISSION SALES. P&S 
Docket No. 5212. Decided January 21, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for violations of 
the Act and regulations in connection with his operations as a market agency and 
dealer thereunder, with respect to his custodial account and failure to remit net pro- 
ceeds as found herein. Respondent is suspended as a registrant under the Act for 15 
days and thereafter until the deficit in his custodial account is eliminated. 


Allan P. Kahan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed on 
November 21, 1975, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
the respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.) and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
cease and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) The respondent, Clarence E. Towne, is an individual doing 
business as Morrisville Commission Sales, RFD Cadys Falls, Morrisville, 
Vermont 05661. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
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Morrisville Commission Sales stockyard, a posted stockyard under the 
subject to the provisions of the Packers and Stockyards Act; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis, at the stockyard, and buying and selling livestock in com- 
merce for his own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


2. During the period from July 31, 1974, through December 31, 1974, 
respondent failed to maintain and properly use his “Custodial Account 
for Shippers’ Proceeds”, thereby endangering the faithful and prompt 
accounting for and payment of the proceeds due the owners or con- 
signors of livestock, in that: 


(a) As of July 31, 1974, respondent had outstanding checks drawn 
on his “Custodial Account for Shippers’ Proceeds” in the amount of 
$40,125.17 and proceeds due consignors in the amount of $24,789.85, 
and had to meet such obligations, cash in said bank account in the 
amount of $11,857.27, proceeds on hand of $13,879.29, deposits in 
transit of $11,906.23 and proceeds receivable of $19,252.90, resulting in 
a deficiency of $8,019.33 in funds available to pay shippers’ proceeds; 


(b) As of August 31, 1974, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the amount 
of $55,930.07 and had to offset such checks, cash in said bank account in 
the amount of $9,028.48, deposits in transit of $16,848.09 and current 
proceeds receivable of $5,031.67, resulting in a deficiency of $25,021.83 
in funds available to pay shippers’ proceeds; 


(c) As of September 30, 1974, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the amount 
of $43,649.50 and had to offset said checks, cash in said bank account in 
the amount of $16,808.53, deposits in transit of $5,751.16 and proceeds 
on hand of $2,769.58, resulting in a deficiency of $18,320.23 in funds 
available to pay shippers’ proceeds; 


(d) As of December 31, 1974, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the amount 
of $25,028.12 and had to offset said checks, cash in said bank account in 
the amount of $17,436.94, deposits in transit of $5,131.53 and no cur- 
rent proceeds receivable, resulting in a deficiency of $2,459.65 in funds 
available to pay shippers’ proceeds. 


Such deficiencies were principally due to: (1) respondent’s failure to 
deposit in the “Custodial Account for Shippers’ Proceeds,” within the 
time prescribed by the regulations, an amount equal to the proceeds 
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receivable from purchases which have not been collected, (2) respond- 
ent’s failure to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by the regulations, an amount equal 
to his purchases of consigned livestock, and (3) respondent’s depositing 
of proceeds from the sale of consigned livestock into his general account. 


3. Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below, sold livestock consigned to him on a com- 
mission basis and failed to transmit or deliver to the consignors of such 
livestock, by the close of the next business day following the sale, the net 
proceeds from the sale of such livestock. 


Date Consignor Net Amount 
July 24, 1974 Andy Bourdeau $3,050.15 
July 24, 1974 Roger Lussier 306.72 
July 24, 1974 Doug Gilmour 3,500.53 
July 24, 1974 Shelbourne Leasing 3,777.11 
August 21, 1974 Claude Lehouiller 47.54 
August 21, 1974 Lyle Munn 61.08 
August 28, 1974 Mayo Bros. 217.20 
August 28, 1974 Thomas Goodrich 211.64 
September 11, 1974 Bruce Whitehill 154.52 
September 11, 1974 Les Palmer 408.40 
CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and sections 201.40, 201.41 and 201.42 of the regulations (9 
CFR 201.40, 201.41 and 201.42). 


By reason of the facts found in Findings of Fact 3 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.43(a) of the regulations (9 CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent Clarence E. Towne, individually or through any corporate 
or other device, in connection with his operations as a market agency or 
dealer, shall cease and desist from: 
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(1) Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42(c) of the regulations 
(9 CFR 201.42(c)) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 


(2) Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of his own and for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use of 
shippers’ proceeds in his possession or control as will endanger or im- 
pair the faithful and prompt accounting therefor and payment of the 
portions thereof due to the person or persons entitled thereto; 


(3) Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); and 


(4) Failing to transmit or deliver to the consignors or other persons 
entitled thereto the net proceeds due to them from the sale of consigned 
livestock in commerce, in conformity with section 201.43(a) of the 
regulation. 


Respondent is suspended as a registrant under the Act for 15 days and 
thereafter until such time as respondent demonstrates that the deficit in 
his “Custodial Account for Shippers’ Proceeds” has been eliminated. 
When respondent demonstrates that the deficit in his custodial account 
has been eliminated, a supplemental order will be issued terminating 
such suspension, after the expiration of the 15 day period. 


Such order shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 16,890) 
WILLIAM D. DOBLER v. NED MARYOTT and PRODUCERS COMMISSION 


ASSOCIATION. P&S Docket No. 5158. In order issued January 15, 
1976, by Donald A. Campbell, Judicial Officer. 
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TERMINATION OF SUSPENSION 


(No. 16,891) 


In re TOM HODGE. P&S Docket No. 5068. In supplemental order issued 
January 19, 1976, by John A. Campbell, Administrative Law 
Judge. 
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In re OREN RAY HALL, a/k/a RAY HALL, d/b/a WALLACE PRODUCE 
COMPANY. PACA Docket No. 2-3828. Decided December 4, 1975. 


Failure to make full payment promptly — flagrant and repeated violations — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and the regula- 
tions in failing to make full payment promptly for perishable agricultural com- 
modities purchased in commerce as found herein, the facts and circumstances of 
said violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a Complaint filed on July 18, 1975, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Complaint that during 
the period March 1974, through August 1974, Respondent purchased 
and accepted 36' shipments of fruits and vegetables, all being perishable 
agricultural commodities shipped in interstate commerce, from 10 
sellers, but failed to make full payment promptly of the agreed purchase 
prices in the total amount of $109,034.20. 


A copy of the Complaint was served? upon the Respondent on August 
13, 1975, which Complaint has not been answered. The time for the fil- 
ing of an answer having run, and upon the motion of the Complainant 
for the issuance of a Decision and Order, the following Decision and 
Order is issued without further investigation or hearing, pursuant to 
Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Oren Ray Hall, also known as Ray Hall, is an in- 
dividual doing business as Wallace Produce Company, whose last 


known mail address is 3034 Towerway Drive, Chattanooga, Tennessee, 
37406. 


2. Respondent is not licensed under the Act at the present time and 
was not licensed during the time of the violation alleged in the Com- 
plaint. However, Respondent was subject to license under the provi- 
sions of the Perishable Agricultural Commodities Act at the time of the 
transactions involved in this proceeding. 


3. As set forth more fully in the Complaint, during the period, March 
1974 through August 1974 Respondent purchased and accepted 36 
shipments of fruits and vegetables, all being perishable agricultural 
commodities shipped in interstate commerce, from 10 sellers thereof, 
but failed to make full payment promptly of the agreed purchase prices 


1. Although the Complaint alleges that there were “26 lots,” paragraph 3 thereof indicates 
that the number of shipments of produce add up to 36. Accordingly, this decision reflects 
such correction. If this be error, Complainant may file a Motion to correct the same within 
three (3) days of the receipt hereof. 

2. Such service was in conformity with Section 47.7 of the Rules of Practice. See Certifica- 
tion of Hearing Clerk, dated August 13, 1975, in the record file. - 


TE 
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in the total amount of $109,034.20. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 36 transactions set forth in paragraph 3 of the Complaint con- 
stitutes wilful, flagrant, and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b) for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed wilful, flagrant, 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 


This Order shall take effect on the 11th day after this Decision 
becomes final. * 


Pursuant to the amended Rules of Practice governing procedures 
under the Act, this Decision will become final without further procedure 
35 days after service hereof unless appealed to the Secretary by a party 
to the proceeding within 30 days after service as provided in Section 
47.37 and 47.39 of the amended Rules of Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


(No. 16,893) 


CROWN ORCHARD COMPANY v. MID-VALLEY PRODUCTS CoRP. PACA 
Docket No. 2-3313. Decided January 13, 1976. 


Order upon reconsideration 
Complainant pro se. 


Respondent prose. 
George S. Whitten, Presiding Officer. 


*The Decision and Order became final January 19, 1976. —Ed. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on September 8, 1975, awarding reparation to complainant 
against respondent. On October 7, 1975, respondent filed a petition for 
reconsideration and the order of September 8, 1975, was stayed pending 
the issuance of a further order in this proceeding. 


In its petition respondent contends that the order of September 8, 
1975, is in error in several respects. We have reconsidered the order and 
find that respondent’s contentions are without merit and that the order 
is supported by the evidence and by the law applicable thereto. Ac- 
cordingly, respondent’s petition should be and hereby is dismissed, 
without prior service upon complainant. The order of September 8, 
1970, is hereby reinstated, and the reparation awarded to complainant 
in that order shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,894) 


TIMBER RIDGE FRUIT FARM v. CROWN ORCHARD COMPANY. PACA Docket 
No. 2-3213. Decided January 13, 1976. 


Order upon reconsideration 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued 
on September 8, 1975, awarding reparation to complainant against 
respondent. On October 7, 1975, respondent requested an extension of 
time in which to file a petition for reconsideration. The order of 
September 8, 1975, was stayed pending the issuance of a further order 
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and respondent was granted an extension of time to November 6, 1975, 
in which to file a petition for reconsideration. Respondent filed its peti- 
tion on November 11, 1975. Such petition was not served upon com- 
plainant. 


We have reconsidered our prior order and find that respondent’s con- 
tentions in its petition are without merit and that the order of 
September 8, 1975, is supported by the evidence in the law applicable 
thereto. Accordingly, respondent’s petition should be and hereby is 
dismissed. The order of September 8, 1970, is hereby reinstated, and the 
reparation awarded to complainant in that order shall be paid within 30 
days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,895) 


PET, INC. v. ROEN ORCHARDS. PACA Docket No. 2-3528. Decided 
January 14, 1976. 


Order on reconsideration 


LeRoy W. Gudgeon, Chicago, Ill, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on November 14, 1975, and amended on December 15, 1975, 
awarding reparation to complainant against respondent, with interest. 
A copy of the order, and the amendment thereto, were served upon 
respondent, who filed a petition on January 12, 1976, requesting recon- 
sideration of the order, as amended. 


We have reconsidered our order of November 14, 1975, as amended, 
and find that the matters set forth in respondent’s petition were before 
us and were considered at that time. In our opinion, the order of 
November 14, 1975, as amended, is supported by the evidence and by 
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the law applicable thereto. Accordingly, respondent’s petition is hereby 
dismissed without prior service upon complainant. 


The order of November 14, 1975, as amended by the order of 
December 15, 1975, is therefore in full force and effect, except that the 
reparation awarded therein shall be paid within 30 days from the date of 
this order. 


Copies of this order shall be served upon the parties. 


(No. 16,896) 


In re SAM LEO CATANZARO, d/b/a SAM CATANZARO Co. PACA Docket No. 
2-3444. Decided January 21, 1976. 


Flagrant and repeated violations — failure to pay in full — Breach of trust 
—failure to remit in full to join account partners proceeds of sale — Fiduciary 
obligation — breach of trust in — Sanction 


Where respondent purchased perishable agricultural commodities in commerce as 
found herein and failed to pay the full purchase price therefor, and in 16 joint ac- 
count transactions, in his fiduciary capacity, received $33,373.11 which belonged 
to his joint account partners andremitted to them only $4,274.07 of that amount, 
respondent breached the trust of his fiduciary capacity, and he wilfully, flagrantly 
and repeatedly violated the Act in failure to pay purchase prices as set forth 
herein. 


Garrett B. Stevens, for complainant. 
J. Douglas McVay, Phoenix, Ariz. for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


This proceeding was instituted by a complaint filed on August 1, 1974. 
The complaint alleged that during the period July through November 
1971, respondent accepted on a joint account basis 16 shipments of let- 
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tuce from three shippers, sold the lettuce and realized proceeds 
therefrom, but failed to make payment to the joint account partners the 
full proceeds due them, the underpayments totalling $29,099.04. The 
complaint further alleged that during the period June through October 
1971, respondent purchased, at agreed purchase prices, 31 lots of fruits 
and vegetables from nine sellers, but failed to make full payment of such 
agreed purchase prices, the underpayments totalling $79,420.92. The 
total of the amounts due the joint account partners and the sellers for 
the 47 transactions is $108,519.96. 


The complaint alleged that the acts of respondent ia failing to make 
full payment of the proceeds realized from the sales of shipments ac- 
cepted on joint account, and in failing to make full payment of the 
agreed purchase prices in the purchase transactions, constitute wilful, 
flagrant and repeated violations of § 2 of the Act (7 U.S.C. 499b). Com- 
plainant requested that after proceedings were held in accordance with 
the Act and the Rules of Practice, respondent’s license be revoked pur- 
suant to the authority of § 8 of the Act (7 U.S.C. 499h). 


Respondent’s answer admitted the jurisdictional allegations of the 
complainant but denied the substantive allegations, alleging that 
diligent effort was made to pay or attempt to pay in the transactions 
alleged. The answer denied that any failure to pay was wilful, repeated 
or flagrant. 


An oral hearing was held before William J. Weber, Administrative 
Law Judge, United States Department of Agriculture, in Phoenix, 
Arizona, on January 8, 1975. Garrett B. Stevens, Esq., Office of the 
General Counsel, United States Department of Agriculture, represented 
complainant. J. Douglas McVay, Esq., Phoenix, Arizona, represented 
the respondent. 


At the oral hearing, the respondent stipulated that all of the factual 
allegations in the complaint as to the respondent’s failures to pay “are 
true, correct, and accurate, and accepted as if proved on oral hearing.” 
The stipulation stated, however, that the respondent “does not admit 
any responsibility under the Perishable Agriculture Commodities Act 
with respect to the facts admitted and further denies that it has any 
legal responsibilities or has in any other way violated the Act.” 


An Initial Decision and Order was filed by Judge Weber on August 11, 
1975. Judge Weber found that the respondent’s failure to pay 
$29,099.04 owed to three joint account shippers, and $79,420.92 owed 
to nine sellers, constitutes “wilful, flagrant and repeated” violations of 
§ 2 of the Act (Initial Decision, p. 4). He found that the violations were 
“intentionally committed” (Initial Decision, p. 6). However, his Order 
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would suspend respondent’s license for 70 days, rather than revoke it, as 
recommended by complainant. Judge Weber explained his views as to 
the appropriate sanction to be imposed as follows (Initial Decision, pp. 
8-9): 


In the light of all the circumstances established, including licensed activities since 
1957 without other known complaints, the modification of his business practices 
and scope to permit operations with minimal risk of repetition of such losses, and 
the apparent success of such limited operations since the losses involved here, 
coupled with the favorable testimony presented by a witness attesting to Respond- 
ent’s skill, integrity and experience to successfully operate as a licensed broker,‘ the 
revocation of Respondent’s license as requested, may be unnecessarily severe. The 
sanction must be appropriate to deter and merit the respect of those who have suf- 
fered most directly from the losses described as well as the observors in the in- 
dustry, public and reviewing authorities. 


The precipitating factor shown here causing the losses appears to have been a 
railroad strike, something outside the control and influence of the Respondent. 
Foreseeability of such an event is fraught with much room for speculation, and trim- 
ming one’s business affairs to match the risk of a strike with shipments contracted 
for or enroute can be difficult. 


It thus appears to be an appropriate sanction to suspend Respondent’s license 70 
days, rather than revoke it, In re: Southwest Produce, Inc., 34 A.D. 161 (1975), ap- 
peal pending; In re Acevedo & Sons, 34 A.D. 120, (1975), appeal pending. Few will 
be encouraged to risk the economic, financial, social and legal consequences of 
similar conduct, because of this 70 day suspension rather than revocation of the 
license. 


An appeal to the Judicial Officer was filed by complainant on October 
20, 1975. The Judicial Officer has final administrative authority to 
decide the Department’s cases subject to the Administrative Procedure 
Act (37 F.R. 28475; 38 F.R. 10795).' Oral argument before the Judicial 
Officer was held on January 8, 1976. 


FINDINGS OF FACT 


4. The witness conceded that the current credit rating of Respondent in the industry would 
prevent buying or selling with Respondent, albeit not inhibit his functioning successfully 
as a broker. The Respondent has ceased buying and selling operations since the violations 
involved here and has successfully restricted his activities to “brokering”. 


1. The Office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department's first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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1. Respondent, Sam Leo Catanzaro, is an individual doing business as 
Sam Catanzaro Co., 5450 E. Pershing Ave., Scottsdale, Arizona 85254. 
Respondent was first issued a license under the Act on November 4, 
1957. His license has been renewed annually thereafter. 


2. During the period July through November 1971, respondent 
received and accepted without complaint on a joint account basis 16 
shipments of lettuce, a perishable agricultural commodity, in interstate 
commerce, from three shippers. The lettuce was sold by respondent, who 
realized proceeds therefrom, but failed to make payment to his joint ac- 
count partners the full proceeds due them, the underpayments totalling 
$29,099.04. In these joint account transactions, the respondent received 
from the purchasers a total sum of money which included $33,373.11 
belonging to respondent’s joint account partners, but respondent re- 
mitted to his joint account partners only $4,274.07 thereof, leaving 
$29,099.04 unremitted. 


3. During the period June through October 1971, respondent pur- 
chased, received and accepted without complaint, in interstate com- 
merce, 31 lots of fruits and vegetables, all being perishable agricultural 
commodities, from nine sellers. However, respondent failed to make full 
payment of such agreed purchase prices, the underpayments totalling 
$79,420.92. 


4. As of the date of the oral hearing in this proceeding, January 8, 
1975, the total amount due and unpaid the respondent’s joint account 
partners and the sellers in the 47 transactions involved herein was 
$108,519.96. 


5. The respondent’s failure to make full payment to three joint ac- 
count partners the proceeds due on 16 shipments of perishable 
agricultural commodities (the underpayments totalling $29,099.04) con- 
stitutes wilful, flagrant and repeated violations of § 2 of the Act (7 
U.S.C. 499b). 


6. The respondent’s failure to make full payment of the agreed pur- 
chase prices to nine sellers for 31 lots of perishable agricultural com- 
modities (the underpayments totalling $79,420.92) constitutes wilful, 
flagrant and repeated violations of § 2 of the Act (7 U.S.C. 499b). 


7. The complainant delayed filing the administrative complaint in 
this case for about three years at the request of the Western Growers 
Association, a produce shippers’ organization. The respondent originally 
owed his joint account partners and the sellers referred to in Findings 2- 
6, supra, about $138,000.00. Respondent made an agreement in 1971 
with the Western Growers Association to pay the indebtedness during 
the next two or three years, as he was able. He paid about $30,000 of the 
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money owed, mostly during 1972. In 1973 and 1974, he was able to 
repay only about one or two thousand dollars. Consequently, the 
Western Growers Association advised the complainant in 1974 that it 
was no longer requesting complainant to refrain from taking any 
disciplinary action the Department felt advisable. 


CONCLUSIONS 


The respondent admits that he violated the Act in 47 separate transac- 
tions during a six-month period. In 16 of those transactions, respondent 
accepted on a joint account basis shipments of lettuce from three ship- 
pers, sold the lettuce and realized proceeds therefrom, but violated his 
trust and failed to make full payment to his joint account partners, the 
underpayments totalling $29,099.04. All of the $29,099.04 was actually 
received by the respondent from the purchasers of the lettuce, but the 
respondent remitted to his joint account partners only $4,274.07 of the 
total proceeds received from the purchasers, leaving $29,099.04 
unremitted. In these transactions, the respondent was acting in a 
fiduciary relationship to his joint account partners. He received money 
belonging to his joint account partners, but violated his trust by failing 
to remit the great bulk of such money to them. 


In the other 31 transactions, respondent purchased at agreed purchase 
prices 31 lots of produce from nine sellers but failed to make full pay- 
ment of the agreed purchase prices, the underpayments totalling 
$79,420.92. 


The total of the amounts due the joint account partners and the sellers 
in the 47 transactions is $108,519.96. 


Such violations constitute repeated and flagrant violations within the 
meaning of § 8(a) of the Act (7 U.S.C. 499h(a)).? The respondent’s viola- 
tions were flagrant by virtue of their number (47), the period of time 


2. See In re Cloud and Hatton Brokerage, 18 Agriculture Decisions 547, 549 (1959); In re 
Ripley Vegetable Company, 24 Agriculture Decisions 360, 365 (1965); In re Colony Fruit 
& Produce Distributors, Inc., 25 Agriculture Decisions 1062, 1071 (1966); In re Dixie 
Tomato & Produce Co., 28 Agriculture Decisions 948, 953 (1969); In re Reese Sales Com- 
pany, 28 Agriculture Decisions 1150, 1155 (1969), affirmed sub nom. Reese Sales Com- 
pany v. Hardin, 458 F.2d 183, 187 (C.A. 9); In re John Martino, 28 Agriculture Decisions 
1357, 1359 (1969); In re George Steinberg & Son, Inc., 32 Agriculture Decisions 236, 244 
(1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), cer- 
tiorari denied, 417 U.S. 904; In re Marvin Tragash Co., 33 Agriculture Decisions 1884, 
1893, 1897 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agri., 
F.2d (C.A. 5), No. 75-1481, decided December 24, 1975; In re King Midas 
Packing Company, Inc., 34 Agriculture Decisions , PACA Doc. No. 2-3449, decided 
December 1, 1975. 
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over which they occurred (6 months), and the lack of regard shown for 
the rights of respondent’s joint account partners and creditors. The 
violations were also flagrant because the amount of the unpaid obliga- 
tions totalled $108,519.96, a sum of such proportions as to be a 
substantial loss to respondent’s joint account partners and creditors. 


Sixteen of the violations, involving the joint account partners, were 
exceptionally flagrant because respondent, acting in a fiduciary ca- 
pacity, received $33,373.11 belonging to his joint account partners, but 
remitted only $4,274.07 thereof, leaving $29,099.04 unremitted. 


The respondent testified that he was unable to pay the money involved 
in this proceeding, in great part, due to financial reverses resulting from 
a railroad strike. The Administrative Law Judge correctly concluded, 
however (Initial Decision, p. 8), that “financial hardship is not a defense 
for violations of section 2 of the Act,” citing Jn re Bailey Produce Com- 
pany, Inc., 8 Agriculture Decisions 1403, 1405 (1949); In re Josie Cohen 
Company, 3 Agriculture Decisions 1013, 1015 (1944). It is settled that 
the “Act calls for payment — not excuses.” 


In this case, respondent’s reliance on the railroad strike is particularly 
not persuasive because his violations occurred repeatedly during a five- 
month period. Here, as in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), 
certiorari denied, 389 U.S. 835 — 


it is inconceivable that * * * [respondent was ] unaware of * * * [his] financial con- 
dition and unaware that every additional transaction * * * [he] entered into was 
likely to result in another violation of the [Perishable Agricultural] Commodities 
Act. It would be hard to imagine clearer examples of “flagrant” viola- 
tions of the statute than were exemplified by * * * [respondent’s] conduct. 


Moreover, in the breach of trust violations, respondent actually re- 
ceived all of the money from the purchasers, but failed to remit the 
share belonging to his joint account partners. The railroad strike did not 
prevent him from fulfilling his fiduciary obligations. 


In order to achieve the Congressional purpose of the various 
regulatory laws administered by this Department, it is the policy of this 
Department to impose severe sanctions upon respondents who have 


3. In re Southwest Produce, Inc., 34 Agriculture Decisions 160, 167-168 (1975), affirmed 
sub nom. Southwest Produce, Inc. v. Butz, ____ F.2d (C.A. 5), No. 75-1380, decid- 
ed December 17, 1975; In re J. Acevedo & Sons, 34 Agriculture Decisions 120, 130-131 
(1975), affirmed sub nom. J. Acevedo and Sons v. United States, F.2d ___(C.A. 
5), No. 75-1359, decided December 17, 1975; In re George Steinberg & Son, 32 Agriculture 
Decisions 236, 266-268 (1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (C.A. 2), certiorari denied, 417 U.S. 904; In re King Midas Packing Company, 
Inc., 34 Agriculture Decisions ___, PACA Doc. No. 2-3449, decided December 1, 1975. 
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engaged in serious or repeated violations of such regulatory laws in 
order to deter future violations not only by such respondents, but also by 
other potential violators. That policy has been set forth at length in 
every disciplinary decision filed in the last several years (see, e.g., In re 
J. Acevedo & Sons, 34 Agriculture Decisions 120, 145-160 (1975), af- 
firmed sub nom. J. Acevedo & Sons v. United States, F.2d 
_____(C€.A. 5), No. 75-1359, decided December 17, 1975), and need not 
be restated here.‘ 





The serious nature of violations such as are involved here is explained 
in many prior cases, cited above, and in the record of this proceeding (Tr. 
17-23). 


Pursuant to the Department’s sanction policy, the respondent’s license 
would be revoked even if this case just included the 16 violations involv- 
ing respondent’s breach of his fiduciary duty to pay $29,099.04 to three 
joint account partners. Similarly, respondent’s license would be revoked 
even if the case just included the 31 violations involving respondent’s 
failure to pay $79,420.92 to nine sellers during a four and one-half 
month period. A fortiori, respondent’s license should be revoked as a 
result of his 47 serious violations committed over a five-month period 
totalling $108,519.96. 


Revocation of the respondent’s license is, of course, a severe sanction. 
The respondent cannot again become licensed under the Act for two 
years (7 U.S.C. 499d(b)). After two years, he can be licensed if he fur- 
nishes a bond (7 U.S.C. 499d(c)). Also, respondent cannot work for 
another licensee under the Act for one year, after which the Secretary 
may approve his employment by another licensee if the licensee fur- 
nishes a satisfactory bond. After two years, the Secretary may approve 
his employment by another licensee without a bond (7 U.S.C. 499h(b)). 


The severe sanction imposed in this case for the respondent’s serious, 
repeated and flagrant violations of the Act is consistent with the Con- 
gressional purpose in enacting the statute. “The Perishable Agricultural 
Commodities Act is admittedly and intentionally a ‘tough’ law” (H.R. 
Rep. No. 1196, 84th Cong., 1st Sess., p. 2). “The law has fostered an ad- 


4. The Department’s severe sanction policy was also set forth, and sustained on appeal, in 
In re Southwest Produce, 34 Agriculture Decisions 160, 178 (1975), affirmed sub nom. 
Southwest Produce, Inc. v. Butz, F.2d (C.A. 5), No. 75-1380, decided 
December 17, 1975; In re Marvin Tragash Co., 33 Agriculture Decisions 1884, 1914 (1974), 
affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., F.2d 
(C.A. 5), No. 75-1481, decided December 24, 1975; In re James J. Miller, 33 Agriculture 
Decisions 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089(C.A. 5); 
In re Trenton Livestock, 33 Agriculture Decisions 499, 539-550 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 
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mirable degree of dependability and fairness in this industry * * *. * * * 
In spite of the strictness of some of the provisions of the law, the Act and 
its administration by the Department of Agriculture has won the almost 
unanimous approval of this important food distributing industry and 
now have its virtually undivided support” (ibid.). 


In Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 3), the Court 
stated: 


The object of the Act is to suppress unfair and fraudulent practices in the industry. 
Enacted in 1930, the Act is regarded today as one of the government’s most suc- 
cessful regulatory programs, and the Act has received enthusiastic support from 
members of the regulated industry. 


The “goal of the [Perishable Agricultural] Commodities Act [is] that 
only financially responsible persons should be engaged in the businesses 
subject to the Act.” Marvin Tragash Co. v. United States Dept. of Agr., 
F.2d (C.A. 5), No. 75-1481, decided December 24, 1975. 
The purpose of the Act was stated in Zwick v. Freeman, 373 F.2d 110, 
116 (C.A. 2), certiorari denied, 389 U.S. 835, as follows: 








The Perishable Agricultural Commodities Act is designed to protect the producers 
of perishable agricultural products who in many instances must send their products 
to a buyer or commission merchant who is thousands of miles away. It was enacted 
to provide a measure of control over a branch of industry which is almost exclusive- 
ly in interstate commerce, is highly competitive, and presents many opportunities 
for sharp practice and irresponsible business conduct. H. Rept. No. 1196, 84th 
Cong. 1st Sess. 2 (1955). 


The Act is also “for the protection of consumers” (H.R. Rep. No. 1196, 
84th Cong., 1st Sess., p. 2), inasmuch as increased industry costs 
resulting from failures to pay or other unfair practices are ultimately 
borne by consumers. 


Revocation of respondent’s license, in view of his repeated and 
flagrant violations of the Act, is not only authorized by the Act (7 U.S.C. 
499h(a)),° but is also consistent with other provisions of the Act, which 


5. There is no issue as to wilfulness in this case since respondent concedes that his failures 
to pay were “willful,” although “not a preconceived plan or scheme” (Response to Complain- 
ant’s Appeal, pp. 5-6). The violations were manifestly wilful, as that term is used in the 
Administrative Procedure Act. In re Southwest Produce, 34 Agriculture Decisions 160, 
167-168 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, ___ F.2d . 
(C.A. 5), No. 75-1380, decided December 17, 1975; In re J. Acevedo & Sons, 34 Agriculture 
Decisions 120, 130-131 (1975), affirmed sub nom. J. Acevedo and Sons v. United States, 
_____—~#F.2d ___ (C.A. 5), No. 75-1359, decided December 17, 1975; In re James J. 


COM... 














34 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 26 


are not applicable here. Under the Act, if a licensee is discharged as a 
bankrupt, his license is automatically terminated, irrespective of 
whether the bankruptcy resulted from unavoidable circumstances (7 
U.S.C. 499d(a)). Similarly, if a licensee fails to pay a reparation order 
under the Act, his license is automatically suspended until the repara- 
tion order is paid, irrespective of whether he is unable to pay because of 
circumstances beyond his control (7 U.S.C. 499g(d)). 


The respondent argues that the complainant recognized that respond- 
ent serves a useful industry function and should remain as a licensee in- 
asmuch as the complainant delayed bringing this acion for three years. 
However, the complainant was merely acquiescing in the request of a 
produce shippers’ organization not to file a disciplinary action so that 
respondent could fulfill his obligations to the injured persons. When the 
respondent was unable, after three years, to pay the injured persons, the 
association withdrew its request and stated that the Department should 
take any action it felt advisable. Whether it was in the public interest for 
the complainant to delay bringing the disciplinary proceeding in this 
case for three years is a question of administrative judgment which is 
not for me to decide. For the purposes of this proceeding, it is settled 
that, as stated in Jn re George Steinberg & Son, 32 Agriculture Decisions 
236, 261 (1973), affirmed sub nom. George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 417 U.S. 904, “laches does 
not apply to the United States, its officers or agents. United States v. 
Summerlin, 310 U.S. 414, 416; Federal Maritime Commission v. 
Caragher, 364 F.2d 709, 718 (C.A. 2); Thompson v. United States, 312 
F.2d 516, 519(C.A. 10), certiorari denied, 373 U.S. 912; United States v. 
Merrick Sponsor Corp., 294 F. Supp. 1048, 1052 (E.D. N.Y.), affirmed, 
421 F.2d 1076 (C.A. 2).” 


The respondent also argues that the industry has demonstrated its 
view that it is better off having the respondent as a licensed participant 
since some of the persons injured by respondent’s violations and other 
licensees have continued to do business with him as a broker. However, 
as just stated, the industry trade organization now concurs in the 
Department taking any disciplinary action it feels advisable. Insofar as 
the injured joint account partners and shippers are concerned, although 
we have no express statement from any of them as to whether they op- 
pose a disciplinary action at this time, even if they were opposed, it 
must be recognized that their interests are different from the interests 
of the Department. The only way which the injured persons can be made 


«+s CONT. 
Miller, 33 Agriculture Decisions 53, 83-87 (1974), affirmed sub nom. Miller v. Butz, 498 
F.2d 1088 (C.A. 5); In re American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1588-1589 (1971). 
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whole is for the respondent to continue in business and make sufficient 
money to pay his obligations. But the Department must consider the in- 
terests of all shippers throughout the nation in future transactions, and 
the effect on the shippers throughout the nation of a sanction less than 
revocation in circumstances such as are involved here. 


Judge Weber relies on the fact that respondent has not been involved 
in any violations before or after the violations involved in this pro- 
ceeding. But the violations involved here are more than enough to war- 
rant revocation of his license. 


Judge Weber also relies on the fact that there is a minimal risk of 
future, similar violations by respondent because the industry does not 
trust respondent with handling its money, and he is now forced by the 
industry to operate solely as a broker. However, the revocation of 
respondent’s license is necessary to serve as an effective deterrent to 
future similar violations by other potential violators. 


In support of his proposed 70-day suspension order in this case, Judge 
Weber cites two cases in which 70-day suspension orders were imposed: 
In re Southwest Produce, supra, 34 Agriculture Decisions 160 (1975); 
and In re J. Acevedo & Sons, supra, 34 Agriculture Decisions 120 (1975). 
However, the violations in those cases were nowhere near as serious as 
the violations in the present case. In both cases, not only was full pay- 
ment made, albeit late, but, also, the amounts involved were less than in 
the present case ($53,856.60 in Southwest and $72,824.20 in Acevedo). 
Moreover, no violations of a fiduciary relationship were involved in 
those cases. 


On the other hand, in three recent cases under the Act*® involving 
failures to pay $57,207.42, $91,921.42, and $69,498.64, respectively, 
the respondents’ licenses had already terminated, so the Judicial Officer 
found that the respondents had committed flagrant and repeated viola- 
tions, which findings had the same effect on the respondents and on 
those responsibly connected with the respondents as revocation of their 
licenses. 7 U.S.C. 499d(b), 499d(c), and 499h(b).” Hence revocation of the 


6. In re George Steinberg & Son, Inc., 32 Agriculture Decisions 236 (1973), affirmed sub 
nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 417 
U.S. 904; In re Marvin Tragash Co., 33 Agriculture Decisions 1884 (1974), affirmed sub 
nom. Marvin Tragash Co. v. United States Dept. of Agr., F.2d (C.A. 5), No. 
75-1481, decided December 24, 1975; In re M. & H. Produce Co., 34 Agriculture Decisions 
700 (1975), appeal pending. 








7. A similar finding of flagrant and repeated violations (which is tantamount to revocation) 

was made in In re King Midas Packing Company, Inc., 34 Agriculture Decisions 

PACA Doc. No. 2-3449, decided December 1, 1975, involving respondent’s failure to ony 
cont. 
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respondent’s license in this case is the only sanction consistent with the 
sanctions imposed in other similar cases during the last several years. 


For the foregoing reasons, respondent’s license should be revoked. 


ORDER 


Respondent’s license is revoked. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


This Order shall be effective 20 days after service thereof on the 
respondent. 


(No. 16,897) 


BETTER TATERS, INC. v. HADDAD & SONS BROKERAGE. PACA Docket No. 
2-3418. Decided January 22, 1976. 


Order Dismissing petition to rehear 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 


. cont. 
over $400,000 for produce as a result of its bankruptcy. In In re Ludwig Casca, 34 
Agriculture Decisions _____, PACA Doc. No. 2-3734, decided December 15, 1975, the 


respondent's application for a license under the Act was denied because the respondent had 
been responsible for violations by a corporation involving underpayments totalling 
$48,367.30 to 47 shippers in 93 fiduciary transactions. In In re American Fruit Purveyors, 
Inc., 30 Agriculture Decisions 1542 (1971), involving full, but not prompt, payment for 
numerous lots of produce, a 14-day suspension order was imposed, with the suspension 
suspended provided respondent did not again violate the payment provisions within four 
years. However, the Judicial Officer expressly stated that the “lenient sanction was issued 
in this case solely because the complainant failed to prove a convincing case” (Ruling on 
Reconsideration, 31 Agriculture Decisions 122, 127 (1972)). 
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modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued on December 23, 1975, awarding reparation to complainant 
against respondent. By letter of January 15, 1976, respondent has re- 
quested that a hearing be held in the Los Angeles area in order that he 
might personally explain the circumstances of complainant’s claim. 


Respondent’s request is denied for the following reasons: (1) Although 
respondent could have requested an oral hearing as a matter of right at 
the time of the filing of the answer he did not do so; (2) respondent 
received a full hearing under the shortened procedure as provided in sec- 
tion 47.20 of the Rules of Practice; and (3) the questions raised in 
respondent’s letter were sufficiently considered in the issuance of our 
order of December 23, 1975. 


The reparation awarded to respondent in our order of December 23, 
1975, shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,898) 


SUNNY STATE PRODUCE CO. v. HADDAD & SONS BROKERAGE. PACA 
Docket No. 2-3417. Decided January 22, 1976. 


Order dismissing petition to rehear 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Act, 
1930, as amended (7 U.S.C. 499a et seq.), an order was issued on 
December 23, 1975, awarding reparation to complainant against 
respondent. By letter dated January 15, 1976, respondent requests that 
a hearing be held in the Los Angeles area in order that he might explain 
the circumstances of complainant’s claim. 


Respondent’s request is denied for the following reasons: (1) The 
amount involved in the formal complaint was less than $3,000 and 
respondent did not request an oral hearing in his answer; (2) respondent 
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was given the full benefit of hearing by the shortened procedure as pro- 
vided in section 47.20 of the Rules of Practice; and (3) the questions 
raised in respondent’s letter were sufficiently considered in the issuance 
of our order of December 23, 1975. 


The reparation awarded in our order of December 23, 1975, shall be 
paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,899) 


CONTINENTAL PRODUCE COMPANY v. M. DEGARO Co., INc. PACA Docket 
No. 2-3726. Decided January 26, 1976. 


F.O.B. transaction — good delivery standards — Delay in transit — abnormal 
transportation service and conditions — Suitable shipping condition — 
warranty not applicable — Reparation 


Where respondent accepted the lettuce in issue, and said lettuce was not handled under 
normal transportation service and conditions, the warranty of suitable shipping condi- 
tions of the good delivery standards is not applicable. And, in the absence of any 
other basis for damages in favor of the respondent, respondent is liable to complainant 
for the full purchase price of the produce, less the amount of $3,067.14 already paid 
complainant by respondent thereon, for a total now due and owing complainant of 
$1,155.66 for which reparation is awarded. 


Dick Strahan, Panorama City, CA, for complainant. 
Donald Warshauer, Cincinnati, Ohio, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against 
respondent in the amount of $1,155.66 in connection with a transaction 
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involving a carload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to com- 
plainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the evidence in the case is submitted under the 
shortened procedure provided in section 47.20 of the Rules of Practice, 7 
CFR 47.20. Under this procedure the pleadings of the parties, being 
verified, are considered a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, further evidence was 
submitted by means of an opening statement and a statement in reply 
filed by complainant, and an answering statement filed by respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Continental Produce Company, Inc., is a corporation 
whose address is P.O. Box 533, Salinas, California. 


2. Respondent M. Degaro Co., Inc., is a corporation whose address is 
225 West Second Street, Cincinnati, Ohio. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On June 5, 1974, in the course of interstate commerce, complain- 
ant sold to respondent one carload of lettuce, consisting of 1,064 car- 
tons of California lettuce contained in car PFE 352091, Salinas, Califor- 
nia, at an agreed price of $3.50 per carton, f.o.b. shipping point in 
California, plus 10 cents per carton brokerage fee, plus cooling charges 
of 35 cents per carton, plus $20 for Ryan Recorder service, for a total 
contract price of $4,222.80. 


4. The contract between the parties was negotiated by a broker, 
George DePaoli Company, Salinas, California, who issued a memoran- 
dum of sale in connection with the transaction on June 5, 1974. 


5. Pursuant to the contract set forth in Finding of Fact No. 3 (supra), 
complainant, on June 5, 1974, billed car PFE 352091 out of Salinas, 
California, to respondent at Cincinnati, Ohio. As revealed by the bill of 
lading, the carrier was requested to set the thermostat in this 
mechanically refrigerated car at 34 degrees. 


6. Car PFE 352091 arrived at contract destination, Cincinnati, Ohio, 
during the afternoon or evening of June 13, 1974, and was placed at 
6:00 a.m. on June 14, 1974, available for the market of June 14, 1974. 
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7. On June 14, 1974, at 11:00 a.m., a Federal inspection for condition 
only and restricted to the product and lading in the upper 3 layers of this 
7 and 8 layered load, was made in Cincinnati of the lettuce in car PFE 
352091, at respondent’s request. As a result of this inspection, the let- 
tuce involved herein was certified as having no decay in the wrapper 
leaves, while an average of 12% decay, generally Bacterial Soft Rot in 
various stages, mostly advanced, was reported in the head leaves. 


8. Respondent accepted the lettuce and has paid complainant 
$3,067.14 as an undisputed amount due in connection with this trans- 
action. 


9. An informal complaint was filed on September 19, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The sale and shipment by complainant, and the receipt and acceptance 
by respondent of this load of lettuce are not in dispute. Accordingly, 
respondent is liable to complainant for the agreed contract price of the 
lettuce, less provable damages resulting from any breach of contract by 
complainant. 


There were no express warranties made by complainant as to the grade 
or quality of this lettuce. However, in this f.o.b. transaction, considera- 
tion must be given to the good delivery standards for lettuce under the 
warranty of suitable shipping condition, as set forth in the Department’s 
regulations, 7 CFR 46.44(a\2), wherein it is stated, in effect, that “good 
delivery” in connection with f.o.b. contracts of purchase and sale means 
that the commodity meets the requirements of the contract at the time 
of loading or sale, and if the shipment is handled under normal transpor- 
tation service and conditions, will arrive at contract destination 
without abnormal deterioration. Where, as here, the contract between 
the parties does not specify a U.S. grade or percentage of condition 
defects, the lettuce at contract destination may contain a maximum of 
15%, by count, of the heads in any lot which are damaged by condition 
defects, including therein not more than 9% serious damage, of which 
not more than 5% may be decay affecting any portion of the head ex- 
clusive of the wrapper leaves. 


The results of the Federal inspection made of the lettuce in Cincinnati 
on June 14, reflecting an average of 12% decay in the head leaves, is suf- 
ficient to substantiate complainant’s admission that the lettuce was ab- 
normally deteriorated on arrival at contract destination. Complainant 
further alleges, however, that this does not constitute a breach of the 
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good delivery standards, since the good delivery standards of the 
suitable shipping condition warranty do not apply in this case. Ac- 
cording to complainant, the car was delayed in transit, so that trans- 
portation services and conditions were abnormal, thus preventing the 
application of the warranty in respondent’s favor. 


Complainant, in support of its position that transportation service and 
conditions were abnormal, submits a letter from the carrier as Exhibit 
No. 9 to its opening statement. In this letter the carrier states, among 
other things, that the car was delayed two days enroute. 


We conclude that car PFE 352091 was not handled under normal 
transportation service and conditions while enroute to contract destina- 
tion, so that the good delivery standards have no application in this 
case. Accordingly, and while the lettuce was abnormally deteriorated on 
arrival at Cincinnati, this circumstance does not give rise to any claim 
for damages by respondent against complainant. 


In the absence of any other basis for damages arising in respondent’s 
favor, we conclude that respondent owes complainant the full contract 
price of $4,222.80 for this lettuce, less the sum of $3,067.14 already 
paid by respondent as an undisputed amount, or a balance of $1,155.66. 
Respondent’s failure to pay complainant this sum is in violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,155.66, with interest thereon at the rate 
of eight percent per annum from August 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,900) 


SUMMIT PRODUCE, INCORPORATED v. JAMES POLLY, d/b/a STAR PRODUCE. 
PACA Docket No. 2-3684. Decided January 28, 1976. 


F.o.b. transaction — suitable shipping condition — Damages — measure of — 
Gross proceeds — less expenses attributable to breach accepted as value of goods 
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delivered — Suitable shipping condition — breach of warranty of 
— Transportation services and conditions — normal — Reparation 


Where respondent accepted the peaches in issue in an f.o.b. transaction and suffered 
damages resulting from complainant’s breach of the warranty of suitable shipping 
condition, respondent is liable to complainant for the modified contract price of said 
produce, plus freight, less damages in the amount of $713.00 and less the amount of 
$790.25 already paid by respondent thereon, for a total due and owing of $701.75 for 
which reparation is awarded complainant against respondent. 


Counterclaim — dismissal 


Where the parties agreed to a modification of the original contract, respondent’s counter- 


claim is dismissed. 


Complainant pro se. 
Richard T. Amato, Portland, Oregon, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on January 14, 1975, complainant seeks to recover 
$1,414.75, which is alleged to be the balance due from the sale of 735 
lugs of peaches sold to respondent by oral contract on or about August 8, 
1974, for a total contract price of $2,205.00. Copies of the complaint 
and the Department’s report of investigation were served upon respond- 
ent on February 3, 1975. A copy of the Department’s report of in- 
vestigation was served upon complainant on the same day. 


Respondent, after being granted additional time, filed its answer on 
March 18, 1975, denying that the amount alleged was due complainant 
and counterclaimed for breach of contract alleging damages in the sum 
of $706.25 for lost profits. Complainant filed a reply to the answer and 
counterclaim on April 2, 1975. 


Since the amount in dispute does not exceed $3,000.00, the evidence 
was submitted under the shortened method of procedure provided for in 
section 47.20 of the Rules of Practice. Under this procedure the verified 
pleadings of the parties together with the Department’s report of in- 
vestigation are considered as evidence. The parties were also given an 
opportunity to submit additional evidence but neither party has done so. 
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Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Summit Produce, is a corporation whose address is 
131 Terminal Court, Golden Gate Produce Terminal, South San Fran- 
cisco, California. 


2. Respondent, James Polly, is an individual doing business as Star 
Produce, whose address is 3562 Northeast 121st Street, Portland, 
Oregon. At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about August 6, 1974, in the course of interstate commerce 
and by oral contract, complainant sold to respondent 1,300 lugs of 
peaches sizes 42-48-50 and 56, no grade specified, at $3.50 per lug f.o.b. 
South San Francisco, California. 


4. On August 8, 1974, complainant shipped by way of a Freeway 
transport truck only 735 lugs of peaches. After delivery the parties 
agreed to a reduction of the contract price to $3 per lug to help defray 
respondent’s shipping cost which was based on 1,300 lugs. 


5. Upon arrival in Portland, Oregon, respondent accepted the peaches 
and turned them over to his customer, Northwest Grocery Company, 
which rejected them because of their condition. 


6. On August 9, 1974, respondent informed complainant that the 
peaches had been rejected by his customer and that respondent was go- 
ing to obtain a Federal inspection. Respondent was then told to ship the 
peaches back to complainant, which respondent refused to do. Com- 
plainant then agreed to the obtaining of the Federal inspection. 


7. On August 9, 1974, a Federal inspection was obtained which 
disclosed the following: 


CONDITION OF LOAD: Stacked at above location; 
CONDITION OF PACK: Generally tight; 
TEMPERATURE OF PRODUCT: 45 to 48°F; 
SIZE: XXX; 

QUALITY: XXX; 


CONDITION: Mostly firm, many firm ripe, some ripe. Ground color mostly turning 
yellow, many yellow. Damage by bruising averages 2 percent. In most samples 4 to 
16 percent, many samples none, averages 5 percent decay. Decay is Rhizopus Rot in 
all stages. Mostly advanced. 
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GRADE: XXX. 


REMARKS: Inspection and certificate restricted to condition only. 


8. The formal complaint was filed on January 14, 1975, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that on or about August 6, 1974, he sold respond- 
ent 1,300 lugs of peaches at the agreed price of $3.50 per lug f.o.b. 
South San Francisco, California. Complainant contends that since only 
735 lugs were available for shipment, the agreed upon price was reduced 
to $3 per lug to help cover the respondent’s higher unit freight costs. 
Respondent alleges that he entered into an oral contract to purchase 
1,300 lugs of peaches from complainant at $3 per lug. According to 
respondent, the $3 per lug price ($.50 less than the price quoted a day 
earlier) was to make amends for a previous order with which respondent 
was dissatisfied. Only 735 lugs of peaches were shipped by complainant 
who, according to respondent, did not inform respondent of the shortage 
until after they had arrived at destination point. At the destination 
point, respondent’s customer rejected the peaches because of their condi- 
tion, after which a restricted Federal inspection was obtained. Re- 
spondent states that on August 9, he notified complainant of the condi- 
tion of the shipment, and complainant agreed to allow him to handle 
the shipment on its behalf for a fee of $500 plus expenses. The peaches 
were sold to several buyers in the Portland area for gross proceeds of 
$2,275.75 from which respondent deducted $1,485.50 as per the alleged 
agreement and remitted $790.25 to complainant. 


In its counterclaim respondent alleges that complainant breached its 
contract by shipping 735 lugs of peaches without informing respondent 
as to the reduction in quantity. Because complainant was aware of 
respondent’s position as a wholesaler, and that the peaches would be 
resold on the open market, respondent contends that any damages in- 
curred as a result of that breach would be a natural and proximate 
result which was naturally contemplated between the parties. Therefore, 
respondent contends that complainant is liable for $706.25 in lost prof- 
its. 


Since both parties put forth affirmative but conflicting allegations 
with respect to the original and modified contracts, the burden rests 
upon each to establish the respective allegations by a preponderance of 
the evidence. Vernon C. Justice v. Eastman Potato Dealers of Maine, 
Inc., 30 A.D. 1352 (1971). Upon a review and careful consideration of all 
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the evidence of record, we find that complainant has sufficiently met its 
burden of proof and that complainant and respondent entered into a con- 
tract for the sale of 1,300 lugs of peaches at $3.50 per lug. That con- 
tract was subsequently modified by mutual agreement to one whose 
terms called for 735 lugs of peaches at $3 per lug for a total contract 
price of $2,205. 


Since respondent unloaded the truck at destination and turned its con- 
tents over to its customer, Northwest Grocery Company, we further 
find that respondent accepted the peaches involved herein and thereby 
became liable to complainant for the agreed purchase price thereof, less 
any provable damages sustained by respondent as a result of any breach 
of contract on the part of complainant. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests upon 
respondent. 


Since this is an f.o.b. contract, the shipper warrants that the goods at 
the time of shipment are in suitable shipping condition; that is that they 
are in a condition which, if handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration at 
the destination specified in the contract. Evidence in the case shows no 
abnormal transportation service. The documents in the case show that 
the shipment was picked up in San Francisco on August 8, 1974, and 
arrived in Portland one day later, August 9, 1974. There is no evidence 
in the record that shows abnormal temperatures during transit, nor do 
the parties allege such. We therefore find that the suitable shipping con- 
dition warranty applies and was breached due to the condition of the 
load upon arrival at destination as shown by the Federal inspection at 
destination. 


The general measure of damages for breach of warranty as to accepted 
goods is the difference between the value of the goods actually delivered 
at the time and place of delivery to the buyer and the value the goods 
would have had at that time if they had met the specifications of the 
contract. Peru Orchards, Incorporated v. Economy Produce Company, 
23 A.D. 325 (1964). As the value of goods meeting contract re- 
quirements we will accept, in the absence of other evidence, the con- 
tract price plus freight. The freight on this load was $600. This amount 
added to the modified contract price equals $2,805. As the value of the 
peaches actually delivered we will accept the gross proceeds of a prompt 
and proper resale ($2,275.75) less expenses attributable to the seller’s 
breach ($183.75 for sorting and repacking) or a balance of $2,092. 
Respondent’s damages are the difference between these two figures, or 
$713. Since respondent accepted the produce he became liable for the 
contract price of $2,205, less the damages of $713, or $1,492. Respond- 
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ent has already paid complainant $790.25, which leaves a balance still 
due of $701.75. Respondent’s failure to pay this amount to complainant 
is a breach of contract, in violation of section 2 of the Act, for which 
reparation should be awarded with interest. Since we have before found 
that the parties agreed to a modification of the original contract, 
respondent’s counterclaim for lost profits should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent shall pay com- 


plainant, as reparation, $701.75 with interest thereon at the rate of 8 
percent per annum from September 1, 1974, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


COURT DECISION 


J. ACEVEDO AND SONS et al. v. UNITED STATES and EARL L. BUTZ; 
SOUTHWEST PRODUCE, INC. v. EARL L. BUTZ and UNITED STATES. 
Decided December 17, 1975. 


UNITED STATES COURT OF APPEALS 


FIFTH CIRCUIT 


Nos. 75-1359, 75-1380 


PER CURIAM 


GEWIN, BELL and SIMPSON, Judges 


Commodity dealers petitioned for review of orders of the Secretary of 
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Agriculture suspending their licenses for 70 days for violation of 
Perishable Agricultural Commodities Act by failing to make full pay- 
ment promptly as defined by regulations. The Court of Appeals held 
that in view of evidence as to the number of willful and flagrant viola- 
tions by dealers it could not be said that the penalties imposed were ar- 
bitrary, capricious or unauthorized in law. 


Affirmed. 


Petitions for Review of Orders of the Department of Agriculture 
(Texas Cases). 


These cases' involve suspensions by the Secretary of Agriculture of 
commodity dealer licenses for violations of the Perishable Agricultural 
Commodities Act of 1930 (PACA), 7 U.S.C. § 499a et seq. (1970), and 
its regulations. Specifically, petitioners were suspended pursuant to 
§ 499h for violating § 499b(4) of PACA by failing to “make full pay- 
ment promptly,” as defined by the regulations at 7 C.F.R. § 46.2(aa) 
(1975). 


In both cases the petitioners were afforded a hearing before an ad- 
ministrative law judge and they were permitted to present testimony 
and witnesses on their behalf. Petitioners admitted the violations, utiliz- 
ing the hearings chiefly to offer mitigating evidence. The ad- 
ministrative law judge in each case wrote a lengthy opinion finding that 
suspension of petitioners’ dealer licenses for 14 days was an appropriate 
sanction.? However, the judge also found ameliorative circumstances 
and ultimately chose to defer the actual imposition of the sanction pend- 
ing present and future compliance by petitioners.* The “grace period” 
was to run for four years. 


[1] Upon review of this action by the judicial officer, it was deter- 
mined that this deferred suspension was not a sufficient sanction to re- 
quire compliance with the policies expressed in the act or to deter 
others from violating PACA. In lieu of the sanction imposed by the 
judge, the judicial officer imposed an immediate suspension of peti- 
tioners’ licenses for 70 days. Petitioners seek review and modification 


1. The two cases were separately argued, but we have determined that the fact situations, 
though not identical, present the same determinative legal issues. Accordingly, we treat 
the two cases in this opinion. 


2. Since the violations were “flagrant and repeated”, see paragraph four of the text, peti- 
tioners’ licenses could have been revoked rather than merely suspended. See 7 U.S.C. 
§ 499h(a) (1970). 


3. By the hearing date petitioners had substantially paid the tardy accounts in full or had 
otherwise complied with the act. 








48 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 48 


of the officer’s decision. We have determined that under the applicable 
standard of review reversal of this order is not authorized and we affirm. 
In Acevedo’s case (No. 75-1359) there were over 100 wilful and 
flagrant violations of the “full payment promptly” requirement; in the 
Southwest Produce case (No. 75-1380), the wilful and flagrant violations 
numbered over 60. Our standard of review in these cases is severely 
limited. We cannot disturb the action of the Secretary, as accomplished 
through the judicial officer, so long as the proceedings were properly 
conducted in accordance with constitutional and statutory standards, 
unless the judgment is “ ‘unwarranted in law or . . . without justification 
in fact,” Butz v. Glover Livestock Commission Co., 411 U.S. 182, 185- 
86, 93 S. Ct. 1455, 1458, 36 L.Ed.2d 142, 147 (1973), quoting American 
Power Co. v. SEC, 329 U.S. 90, 112-13, 67 S.Ct. 133, 145-146, 91 L.Ed. 
103, 120 (1946); see Miller v. Butz, 498 F.2d 1088 (5th Cir. 1974). 


[2] Since we are unable to conclude that the judicial officer’s 
judgments should be disturbed under the standards of review enunciated 
in Glover Livestock, we are compelled to affirm in these cases. We are 
impressed, however, with the arguments of both petitioners that the 
penalties imposed are rather severe and may cause serious economic in- 
jury both to the enterprises themselves and their employees. Never- 
theless, we are unable to conclude that the penalty is arbitrary, 
capricious or unauthorized in law. Accordingly, our affirmance is 
without prejudice to the right of petitioners to seek an amelioration or 
modification of the penalty by the Secretary. 


Affirmed. 


COURT DECISION 


MARVIN TRAGASH Co., INC. v. UNITED STATES DEPARTMENT OF 
AGRICULTURE, EARL L. BUTZ, Secretary. Decided December 24, 1975. 


UNITED STATES COURT OF APPEALS 


FIFTH CIRCUIT 


No. 75-1481 


BELL, Circuit Judge 
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Fruit and vegetable buyer sought review of a final decision and order 
by the Secretary of Agriculture which found that the buyer’s failure to 
make full and prompt payment for 35 lots of fruits and vegetables con- 
stituted willful, flagrant and repeated violations of the Perishable 
Agricultural Commodities Act. The Court of Appeals, Bell, Circuit 
Judge, held that the Perishable Agricultural Commodities Act, insofar 
as it imposed penalties on the buyer for flagrantly and repeatedly re- 
fusing to pay its debts, did not conflict with the purpose of the 
Bankruptcy Act, under which the buyer entered a plan of arrangement 
for payment of its debts. 


Petition denied and order affirmed. 


Petition for Review of an Order of the United States Department of 
Agriculture (Florida Case). 


BELL, Circuit Judge. 


Petitioner Marvin Tragash, Co., Inc., seeks review of a final decision 
and order by the Secretary of Agriculture which found that petitioner’s 
failure to make full and prompt payment for 35 lots of fruits and 
vegetables constituted willful, flagrant, and repeated violation of Sec- 
tion 2 of the Perishable Agricultural Commodity Act, 7 U.S.C.A. 
§ 499b. We deny the petition for review and affirm the order below. 


Marvin Tragash Co., Inc., was a Florida corporation licensed under 
Section 3 of the Act, 7 U.S.C.A. § 499c. Between June 1971 and March 
1972, the corporation purchased, received, and failed to pay for 35 lots 
of fruits and vegetables from ten sellers. On April 11,1972, the corpora- 
tion filed a petition for arrangement under Chapter XI of the Bank- 
ruptcy Act, 11 U.S.C.A. § 701 et seg. The corporation successfully 
solicited outside investors to finance a plan of arrangement, and on June 
15, 1972, an order confirming the plan was approved. Pursuant to 7 
US.C.A. § 499d, the corporation’s license automatically terminated on 
that date. The plan of arrangement provided that the corporation would 
pay 15 per cent of the money owed to all its unsecured creditors — in two 
equal installments of 7.5 per cent each. The creditors, including the ten 
commodity sellers, agreed to and approved the plan and the bankruptcy 
court enjoined the corporation from paying any of its obligations except 
through the plan of payment. 


On November 15, 1972, the Secretary of Agriculture filed a complaint 
and following a hearing the hearing officer found that the corporation’s 
failure to make full payment promptly constituted willful, flagrant, and 
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repeated violations of Section 2 of the Act, 7 U.S.C.A. § 499b.' The 
Judicial Officer subsequently adopted the administrative law judge’s 
decision and Tragash appealed to this court. 


[1] Petitioner presents five allegations of error, only one of which 
merits any extended discussion. The primary contention is that the 
Perishable Agricultural Commodities Act, insofar as it imposes penalties 
on petitioner for flagrantly and repeatedly failing to pay its debts, con- 
flicts with the purpose of the Bankruptcy Act under which petitioner 
entered the plan of arrangement. This issue has been addressed by the 
Second Circuit Court of Appeals in Zwick v. Freeman, 2 Cir., 1967, 373 
F.2d 110, cert. denied, 389 U.S. 835, 88 S.Ct. 43, 19 L.Ed.2d 96. The 
Second Circuit found no unconscionable or excessive conflict between 
the Commodities Act and the Bankruptcy Act. As we agree with the 
Second Circuit’s reasoning and conclusion, we quote extensively from its 
opinion: 


The Bankruptcy Act is intended to relieve an honest debtor of liability for his past 
obligations and to allow him to start afresh. Williams v. United States Fid. & Guar. 
Co., 236 U.S. 549, 554-555, 35 S.Ct. 289, 59 L.Ed. 713 (1915). The Perishable 
Agricultural Commodities Act is designed to protect the producers of perishable 
agricultural products who in many instances must send their products to a buyer or 
commission merchant who is thousands of miles away. It was enacted to provide a 
measure of control over a branch of industry which is almost exclusively in in- 
terstate commerce, is highly competitive, and presents many opportunities for 
sharp practice and irresponsible business conduct. H.Rept. No. 1196, 84th Cong. 1st 
Sess. 2 (1955). 


[13] The measures which petitioners object to in the Commodities Act 
would seem, to some extent, to conflict with the policy of the Bankrupt- 
cy Act. They prevent petitioners from shortly making a fresh debt-free 
start in the industry in which they had been earning their livelihood, 
although they are entirely free, as far as the challenged statute is con- 
cerned, to enter any other occupation or business which appeals to 
them. Nevertheless, in the light of the purposes of the Commodities Act 
and the clearly recognized need to have financially responsible persons 
as licensees or employees of licensees under that Act, the extent of 
encroachment of the Commodities Act upon the goals of the Bankruptcy 
Act cannot be regarded as unconscionable or excessive. We find no cases 
involving alleged conflicts between the Bankruptcy Act and other 
federal legislation, but there are a number of reported cases that hold 


1. We note that the statute does not require a finding that a violation is “willful,” but mere- 
ly requires that the violation be found either “flagrant” or “repeated” before the serious 


penalties of license revocation or prohibition of industry employment may be imposed. 7 
U.S.C.A.§ 499h(a), (bX2). 
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that reasonable measures provided for in state statutes which impose 
penalties on bankrupts are not invalid under the Supremacy Clause, 
United States Constitution, Art. VI, cl. 2, despite some degree of conflict 
with the Bankruptcy Act. 


* * * * * * 


It would seem that the principle of these cases involving the application of the 
Supremacy Clause to a supposed conflict between state and federal statutes would 
apply a fortiori to a supposed conflict between two federal statutes of equal dignity. 
We cannot lightly infer that Congress intended to exempt bankrupts from being 
subject to these provisions of the Commodities Act when such an exemption would 
be extremely damaging to the goal of the Commodities Act that only financially 
responsible persons should be engaged in the businesses subject to the Act. Our 
judgment is supported by the fact that other provisions of the Perishable 
Agricultural Commodities Act contain specific references to bankruptcy, see 7 
U.S.C. §§ 499d(a), 499d(bXD), 499d(e). It is unlikely that Congress would include 
references to bankruptcy in some portions of the Commodities Act and omit them 
from the portions relevant to this case if Congress had intended that the provisions 
challenged here would be affected by the bankruptcy of persons subject to them. See 
T. I. M.E., Inc. v. United States, 359 U.S. 464, 79 S.Ct. 904, 3 L.Ed.2d 952 (1959); 
Lang v. Commissioner of Internal Revenue, 289 U.S. 109, 53 S.Ct. 534, 77 L.Ed. 
1066 (1933). 


373 F.2d at 116-17. 


Petitioner argues that the Zwick holding has been undermined by the 
Supreme Court’s decision in Perez v. Campbell, 1971, 402 U.S. 637, 91 
S.Ct. 1704, 29 L.Ed.2d 233, which overruled the prior cases cited by 
Zwick as permitting state statutes to conflict with the Bankruptcy Act, 
and held that such statutes were unconstitutional under the Supremacy 
Clause, Art. VI, cl. 2, of the United States Constitution. 


The Supremacy Clause does not come into play in this case where 
there is a conflict between two federal statutes of equal standing. 
Therefore, the ruling in Perez has no bearing on the validity of the 
Perishable Agricultural Commodities Act. In any event, the Second Cir- 
cuit decision in Zwick did not rest entirely on the cases overruled by 
Perez, but also was based on the court’s view that Congress did not in- 
tend to exempt bankrupts from the provisions of the Commodities Act, 
a view supported by the absence of any reference to the Bankruptcy Act 
in the provisions in question, although other provisions of the Com- 
modities Act do include references to bankruptcy. We agree with the 
Second Circuit that such an exemption for bankrupts would be dam- 
aging to the congressional goal that only financially responsible persons 
should be engaged in the perishable agricultural commodities industry. 
Although this goal does conflict to some extent with the goal of the 
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Bankruptcy Act, the conflict is not unconscionable, excessive, or ir- 
reconcilable. 


{2} The remaining allegations of error are without merit. First, 
petitioner contends that the written agreement of the creditors to accept 
15 per cent of the purchase price under the Chapter XI plan of arrange- 
ment satisfied the payment requirement of the Act. This partial pay- 
ment under the plan entered into some months after the purchases can 
not be characterized as either full or prompt payment as required by the 
Act, 7U.S.C.A.§ 499b(4). 


[3] Petitioner further contends that because the complaint filed by the 
Department of Agriculture charged only failure to pay and did not 
charge failure to account, it did not state or prove a violation under the 
Act. Section 2 of the Act, 7 U.S.C.A. § 499b(4), provides that it is 
unlawful for a licensee “to fail and refuse truly and correctly to account 
and make full payment promptly . . .” Petitioner views the use of the 
word “and” rather than “or” as significant. We do not. Petitioner’s inter- 
pretation would permit a licensee to circumvent the requirements of 
the Act merely by furnishing a statement of moneys due without ever 
paying the money. Such an interpretation would negate the clear con- 
gressional intent to require full and prompt payment. 


[4] There was no error in the admission, as claimed, of hearsay 
testimony at the administrative hearing. See Richardson v. Perales, 
1971, 402 U.S. 389, 400-01, 91 S.Ct. 1420, 28 L.Ed.2d 842, 852. 


[5] It is also alleged that the Department of Agriculture failed to 
establish that petitioner was a “commission merchant, dealer, or broker” 
within the purview of Section 2 of the Act. This contention is frivolous. 
It was stipulated that petitioner was a licensee under Section 3 of the 
Act. Licenses are only issued to commodity merchants, dealers, or 
brokers. 7 U.S.C.A. § 499c, d. 


[6] Finally, we find no merit in the argument that the administrative 
complaint is jurisdictionally defective because it was signed by the 
Acting Director rather than the Director of the Fruit and Vegetable 
Division. 

In conclusion, we find all of petitioner’s allegations of error to be 
without merit and therefore affirm the order of the Secretary of 
Agriculture finding Marvin Tragash, Inc. to have committed flagrant 
and repeated violations of the Act. 


One final issue should be addressed, however. Section 8 of the Act, 7 
U.S.C.A. § 499h, provides that the penalty for flagrant or repeated 
violations of the Act may be (1) revocation of the license of the licensee 
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and (2) prohibition of employment in the industry for one year of “any 
person who is or has been responsibly connected with any person whose 
license has been revoked . . .” The license of the corporation terminated 
automatically upon the confirmation of the Chapter XI plan. Therefore 
the only penalty remaining open to the Secretary is the prohibition of 
employment of persons “responsibly connected with” Marvin Tragash, 
Inc. We wish to emphasize that our affirmance of the order finding the 
corporate licensee in flagrant and repeated violation of the Act should in 
no way prejudice the due process rights of any individual against whom 
the Secretary may seek to impose the statutory penalty of prohibition of 
employment in the industry. Any such individual will be entitled to a 
hearing on the question of whether or not he or she is in fact an in- 
dividual “responsibly connected with” Marvin Tragash, Inc., Quinn v. 
Butz, 1975, 166 U.S.App.D.C. 363, 510 F.2d 743,” and of course at that 
hearing such individual may also raise any other factual, legal, or con- 
stitutional arguments pertinent to the proposed penalty, when and if 
such penalty is sought by the Secretary. 


Petition denied and Order affirmed. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 16,901) 


M & R COMPANY v. FRANK CRINELLA & SONS. PACA Docket No. 2-3630. 
In order issued January 23, 1976, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,902) 


TOM LANGE Co. INC. v. GEORGE JOHN LEGGIV. PACA Docket No. 2-3979. 
Reparation of $1,991.45 with 8 percent interest from January 1, 
1975, awarded complainant against respondent in order issued 
January 28, 1976, by Donald A. Campbell, Judicial Officer. 


2. The post-argument citation of Quinn v. Butz, supra, by the Secretary is consistent with 
the dismissal by the hearing officer of the attempts of various individual officers of the cor- 
poration to answer and participate in the proceeding against the corporation. 











PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 54 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,903) 


COMMUNITY-SUFFOLK, INC. v. GENERAL COMMISSARY SERVICES 
INCORPORATED. PACA Docket No. 23991. Reparation of $1,635.10 
with 8 percent interest from September 1, 1974, awarded com- 
plainant against respondent in order issued January 6, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,904) 


CUSUMANO BROS. Co., INC. v. BATTLE CREEK PRODUCE, INC. PACA Docket 
No. 2-3994. Reparation of $3,603.25 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in order 
issued January 6, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,905) 


SEALED SWEET SALES, INC. v. CUSTOM PACKING LTD. PACA Docket No. 
2-3993. Reparation of $6,151.86 with 8 percent interest from June 
1, 1975, awarded complainant against respondent in order issued 
January 6, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,906) 


VAN DE WALLE FARMS, INC. v. AMERICAN POTATO COMPANY. PACA 
Docket No. 2-3992. Reparation of $1,175.00 with 8 percent interest 
from July 1, 1974, awarded complainant against respondent in 
order issued January 6, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 16,907) 


DAVIS DISTRIBUTING COMPANY, INC. v. ANTHONY J. LEVATINO, INC. 
PACA Docket No. 2-3989. Reparation of $22,125.65 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued January 7, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,908) 


VALLEY FARM PRODUCE Co., INC. v. PARAMOUNT TOMATO & PRODUCE, 
Inc. PACA Docket No. 2-3988. Reparation of $5,667.11 with 8 per- 
cent interest from March 1, 1975, awarded complainant against 
respondent in order issued January 7, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,909) 


VISTA SALES v. GRAND PRAIRIE PRODUCE BROKERAGE, INC. PACA Docket 
No. 2-3990. Reparation of $27,771.80 with 8 percent interest from 
January 1, 1975, awarded complainant against respondent in order 
issued January 7, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,910) 


MUTUAL VEGETABLE SALES v. KENNETH STOUT PRODUCE, INC. PACA 
Docket No. 2-4012. Reparation of $1,939.25 with 8 percent interest 
from July 1, 1975, awarded complainant against respondent in 
order issued January 16, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 16,911) 


SUTTON BROTHERS PRODUCE v. FARM FRESH PRODUCE Co., INC. PACA 
Docket No. 2-4028. Reparation of $4,827.50 with 8 percent interest 
from June 1, 1975, awarded complainant against respondent in 
order issued January 16, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 16,912) 


HUNTER BROS., INC. v. HARBOLD WEBER & SON, INC. PACA Docket No. 2- 
4009. Reparation of $6,773.65 with 8 percent interest from July 1, 
1975, awarded complainant against respondent in order issued 
January 19, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 16,913) 


WILLIAM J. SCHLANGER, d/b/a J. SCHLANGER & SONS v. BRUCE M. 
FELDMAN, d/b/a BRUCE M. FELDMAN FOOD SALES. PACA Docket No. 
2-4010. Reparation of $1,271.25 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued January 19, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,914) 


TAHITIAN GROVES, INC. v. SELECT FRUIT AND TROPICAL PRODUCTS, INC. 
PACA Docket No. 2-4011. Reparation of $4,302.00 with 8 percent 
interest from September 1, 1975, awarded complainant against 
respondent in order issued January 19, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,915) 


BLUE ANCHOR, INC. v. KENNETH STOUT PRODUCE INC. PACA Docket No. 
2-4036. Reparation of $3,985.00 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued January 26, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,916) 


BRUCE CHURCH, INC. v. KENNETH STOUT PRODUCE, INC. PACA Docket No. 
2-4022. Reparation of $1,280.40 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued January 26, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,917) 


J.C. WATSON COMPANY v. BIG D BROKERAGE CO., INC. PACA Docket No. 
2-4-32. Reparation of $2,604.50 with 8 percent interest from March 
1, 1975, awarded complainant against respondent in order issued 
January 26, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 16,918) 


R. V. SAUR & SONS ORCHARDS, INC. v. BIG D BROKERAGE Co., INC. PACA 
Docket No. 2-4025. Reparation of $5,680.25 with 8 percent interest 
from April 1, 1975, awarded complainant against respondent in 
order issued January 26, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 16,919) 


ALLSTATE APPLE EXCHANGE, INC. d/b/a HUDSON RIVER FRUIT DIST. v. MR. 
Cook FooD PRopucTS. PACA Docket No. 2-4033. Reparation of 
$2,099.77 with 8 percent interest from December 1, 1974, awarded 
complainant against respondent in order issued January 27, 1976, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,920) 


FORCO FARMERS Co-OP. INC. v. B. T. CRONE PROD. INC. PACA Docket No. 
2-4031. Reparation of $1,153.80 with 8 percent intereSt from June 
1, 1975, awarded complainant against respondent in order issued 
January 27, 19"*, BY Donald A. Campbell, Judicial Officer. 


(No. 16,921) 


CHARLES GALLENBERG FARMS v. ALFRED T. COOPER, d/b/a COOPER'S 
PRODUCE. PACA Docket No. 2-4051. Reparation of $3,720.00 with 8 
percent interest from June 1, 1975, awarded complainant against 
respondent in order issued January 27, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,922) 


GONZALES PACKING Co. v. SOUTHWEST PRODUCE, INC. PACA Docket No. 
2-3919. Reparation of $1,066.50 with 8 percent interest from Oc- 
tober 1, 1974, awarded complainant against respondent in order 
issued January 28, 1976, by Donald A. Campbell, Judicial Officer. 
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